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DISCLAIMER

This newsletter includes claim prevention techniques that are designed to minimize the likelihood of being sued for legal
malpractice. The material presented does not establish, report, or create the standard of care for attorneys. The articles do not
represent a complete analysis of the topics presented and readers should conduct their own appropriate legal research.

IN BRIEF
BANKRUPTCY LAW CHANGES

ON THE HORIZON
As most attorneys are probably aware, legislation

is currently pending before Congress to enact �bank-
ruptcy reform.� The House and the Senate have each
passed by wide margins separate bills to address this
issue (H.R. 833 and S. 625). Conferees have not been
appointed to reconcile the two bills, but a great deal of
�behind the scenes� maneuvering is taking place to
possibly attach these bills to other non-related legisla-
tion. The following items highlight various aspects of
current law, as well as the changes proposed in the
House and Senate legislation.

MEANS TESTING

Under current law, there is no �means testing� to
determine eligibility for Chapter 7 relief. However, 11
U.S.C. §707(b) allows for a Chapter 7 case to be
dismissed (or converted to Chapter 13) if relief to the
debtor would constitute a �substantial abuse� of the
provisions of the Bankruptcy Code. Both House and
Senate versions propose to limit the ability of a
debtor to file a Chapter 7. The proposed House
legislation would consider a Chapter 7 Petition
�abusive� if the debtor could pay at least $6,000 of
the unsecured non-priority debts over five years.
The Senate bill would force a debtor into Chapter 13
if he or she could pay 25% of unsecured claims or
$15,000 over five years, whichever is less.  Under
both bills, the determination of how much a debtor
could pay would be determined using IRS guidelines
for �reasonable and necessary expenses.�

HOMESTEAD EXEMPTIONS

Under current law, the amount of home equity that
a debtor can shield from creditors is determined by
state law. Some states, notably Florida and Texas,

have unlimited homestead exemptions, which has
prompted calls for �reform� by Congressional
sponsors. The proposed House legislation would cap
the state homestead exemption at $250,000, but would
allow state legislatures to �opt out� of the cap. The
Senate bill would cap the exemption at $100,000, with
no �opt out� provision. This issue is currently the
subject of fierce debate within Congress.

RESTRICTIONS ON �SUPER DISCHARGE�

Under current law, a debt incurred by fraud (i.e.,
false representations on a credit card application,
�load-up� on credit cards shortly before filing) can
be declared non-dischargeable in Chapter 7, but can
be discharged under Chapter 13. Both the House and
Senate bills provide that fraudulently incurred debts
can be declared non-dischargeable in both Chapter 7
and Chapter 13.

RESTRUCTURING OF
PRIORITY DEBT STATUS

11 U.S.C. §507 provides for a �pecking order� of
various types of debts deemed to be entitled to
priority. Currently, child support and alimony is
entitled to seventh priority. Both pieces of pending
legislation would elevate child support and alimony
claims to first priority, even in front of administrative
expense of the Trustee.

RESTRICTIONS ON �CRAM DOWN�

Current law allows a Chapter 13 debtor to �cram
down� a secured claim by reducing the secured claim
to the value of the collateral. For example, if a debtor
has a vehicle worth $7,000 secured by a debt of
$10,000, the secured debt will be reduced to the $7,000.
However, under the House proposal, any debt secured
by personal property cannot be �crammed down� if
the property was purchased within five years of the
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date of filing of the Chapter 13. The Senate version
retains the five year rule for automobiles, but
reduces it to six months for other personal property.

MANDATORY CREDIT COUNSELING

Under current law, there is no requirement that a
bankruptcy debtor undergo credit counseling prior
to filing a bankruptcy petition.  Under the House
proposal, the debtor would have to undergo such
counseling within ninety days prior to filing, unless
he or she could show �exigent circumstances.� The
Senate proposal mandates the counseling within 180
days prior to filing, which could be waived upon a
showing of exigent circumstances, or upon the
determination by a trustee in the district that
adequate counseling is not available.

DEBTORS� ATTORNEYS TO PAY
TRUSTEE�S FEES

If a Chapter 7 trustee under current law
successfully prosecutes a §707(b) motion for
substantial abuse, such trustee is not entitled to
reimbursement for legal fees and costs incurred.
Provisions in both the House and Senate bills would
require the debtor�s attorney to pay such fees and
costs in certain cases. The House bill would require
the attorney to pay such fees and costs if he or she
violated FRBP 9011. However, the Senate version
would require such a payment if his or her position
was �frivolous,� or if the attorney violated FRBP 9011.

EVICTIONS NOT STAYED

Under current Chapter 13 practice, a debtor can
prevent eviction from rental property by faithfully
paying post-petition rent due the landlord, and curing
the delinquency as part of a Chapter 13 Plan.
However, under both the House and Senate proposals,
eviction proceedings could not be subject to the
automatic stay provisions of the Bankruptcy Code.

TAX RETURNS TO BE PROVIDED

Currently, the Bankruptcy Code does not require
a debtor to provide tax returns and other financial
data as a condition of filing, though individual case
trustees can and often do request such information.
The pending House bill will require all debtors to
provide tax returns for the three years prior to the
filing of the petition. The Senate bill requires this

only when requested by a party to the case. Both
bills require Chapter 13 debtors to submit tax returns
for the six years prior to filing.

The full text of both bills (and related commentary)
can be obtained at the American Bankruptcy
Institute�s web site at http://www.abiworld.org/legis/
newlegfront.html.  Other useful resources include Pro-
Creditor Bankruptcy Bill Is Passed By Congress,
Lawyers Weekly USA, February 21, 2000,
www.lawyersweekly.com and Soaked By Congress,
TIME, May 15, 2000, www.time.com/time/magazine/
articles/0,3266,44550,00.html.
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